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746 WALTER v. THE PEOPLE. 

Supreme Court of New York. 
JOSEPH W. WALTER v. THE PEOPLE OP NEW YORK. 1 

Force is a necessary element of the crime of rape, and the degree of force used 
in ordinary sexual intercourse is not sufficient to constitute the crime. 

The woman's consent to the intercourse, even though obtained by fraud, pre- 
vents the act from being rape, unless the evidence shows that the man intended to 
use force if his fraud failed. 

Where a physician had carnal connection with a woman of infirm mind (but not 
imbecile) without resistance, but upon the pretence that he was treating her pro- 
fessionally for a disease of the womb, a conviction for rape was quashed. 

The plaintiff in error was convicted of rape under the 2d sub- 
division of Section 22, Art. 2, chap. 1, part 4, R. S., which reads 
as follows : — " By forcibly ravishing any woman of the age of ten 
years or upwards." 

The indictment contained but one count, and was in the ordi- 
nary form. 

It appeared by the evidence that the complainant was of weak 
mind, but not imbecile. She was thirty years old. The plaintiff 
in error was a physician, and at the time of the commission of the 
offence, was, and for some time prior thereto, had been treating 
her medically. 

The doctor was called in to treat her for a temporary complaint, 
and after she had recovered from that she informed him of her 
more serious indisposition. He then informed her that she had 
womb disease, and that he would have to make an examination of 
her person to inform himself of the nature of her disease. She at 
first objected to the examination ; but he informed her that " it 
was absolutely necessary that she should undergo such examina 
tion — it could not be avoided," whereupon she consented. 

The prosecutrix testified that under pretence of such examina- 
tion defendant had connection with her, that she did not know 
that what he did was anything more than a medical examination. 
She had no knowledge on the subject, and only became aware of 
the nature of the act on being confined. The other facts appear 
in the opinion. 

1 We are indebted for this case to the courtesy of N. Millard, Esq. — Ed. 
A. L. R. 
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2V. Millard, for plaintiff in error. — 1. Having connection with 
a woman by fraud, and without the intention to use force if the 
fraud fails, is not sufficient to constitute rape : Bex v. Jackson, 
1 British Crown Cases, Russel and Ryan 487 ; Begina v. San- 
ders, 34 E. C. L. R. 725 (8 Carr. & P. 264) ; Begina v. 
Williams, Id. 737 ; Begina v. Case, 1 Eng. L. & Eq. 544 ; 
Begina v. Clark, 29 Id. 542 ; The Queen v. Fletcher, Law • 
Rep. 1 Cr. Cases 39 ; Lewis v. State, 30 Ala. 54 ; Common- 
wealth v. Field, 4 Leigh 648 ; Charles v. State, 6 Eng. (Ark.) 
389 ; Pleasant v. State, 8 Eng. 360 ; People v. Barton, 1 
Wheeler's Criminal Cases 378 ; State v. Shepard, 7 Conn. 54 ; 
Wyatt v. State, 2 Swann 394. 

2. It must appear that there was the utmost resistance on the 
part of the woman the moment she discovered the nature of the 
act, and this being wanting, she consents, and there is no rape : 
People v. Morrisson, 1 Parker's Cr. Rep. 625 ; Woodin v. 
People, Id. 464 ; Wyatt v. State, 2 Swann 394. 

3. The plaintiff in error cannot be convicted of an assault to 
commit a rape nor of a common assault. 

To constitute an assault there must be an intention of using 
actual violence against the person (The People v. Hays, 1 Hill 
351 ; The People v. Bransby, 5 Tiffany 32) ; and a criminal con- 
viction for an assault cannot be upheld when no battery has been 
committed, attempted, intended, nor threatened by the party 
accused (Id. 532) and it is indispensable to the offence that violence 
to the person be either offered, menaced, or designed (Id.), and 
there is no exception to this rule in case of an indignity offered to 
a female when she is a consenting party to an act involving her 
own dishonor (Id. and head note, 525). 

S. D. Morris, District Attorney, for the People. — The main 
question is whether fraud, in such a case as this, is not equivalent 
to force, requisite to constitute the offence of rape. 

The elements of fear and force enter to a certain extent in the 
case. The force, necessary to copulation, and the fear, superin- 
duced by a belief that health could not otherwise be restored. 

The case, however, mainly turns upon the question of passive 
non-resistance, superinduced by fraud. 

1. " The original doctrine, that it was necessary that the act 
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should be against the woman? & will, may now be considered as 
so far modified as to make it sufficient to constitute the offence, 
that it should have been committed without her consent. The 
original position, it is true, remains unshaken, that carnal know- 
ledge of a woman against her will, is rape : 1 Hawk. C. 41, S. 6. 
But there are cases where the will may remain passive, or may 
even concur in the ultimate act, in which nevertheless rape is held 
to be complete." 

Where the woman is insensible, through fright, or even where 
she consents when under fear of death or duress, the consummated 
act is rape : Wharton, Am. Crim. Law, § 1142 ; Dalt. c. 105, 607 ; 
1 Hawk. P. 0. Ca. 41 ; Wharton & Stille - , Med. Jur. § 438 ; 
Pleasant v. State, 8 Eng. (3 Ark.) 360. 

A person who obtains possession of a female by putting her in 
fear by threats, is clearly guilty of rape ; yet, the construction 
contended for, would render him liable to assault and battery 
only ; no such force being used as is insisted upon to be necessary 
to constitute rape. The 25th section of the statute does not 
meet the case — the offence under that section involves abduction 
as one of the elements of the crime. 

It is insisted that passive non-resistance produced by fraud, is 
precisely the same in law as passive non-resistance effected through 
fear. 

It is true that it was held by the Recorder in the case of The 
People v. Barton, 1 Wheeler's 0. O. 381, after a good deal of 
hesitation, that fraud without force was not sufficient. 

But in that very case the counsel referred to a case decided in 
the same court, Mayor Oolden presiding, in which he held that 
" if the defendant had succeeded in deceiving the woman and 
accomplishing his purpose, he would have been guilty of a 
rape." 

A note at the end of this case says : " Since this trial, we 
have been informed that Chief Justice Thompson at a Court of 
Oyer and Terminer, in Albany, a few months previous to his 
leaving the bench, ruled that force was not necessary to the com- 
mission of a rape ; but that stratagem might be tried to supply its 
place ; and in a case of similar character, so charged the jury." 

In Begina v. Case, 1 Eng. L. & Eq. 544, " it was held that 
a physician was properly convicted of assault and battery in 
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debauching a girl of fourteen, who did not assent to carnal con- 
nection, but made no resistance to his act, from a bond fide belief 
that he was, as he represented, treating her medically for her dis- 
order. The judges sustained the conviction, on the distinction 
between actual assent to sexual intercourse, and acquiescence by 
passive non-resistance, in an act of the physician of the nature 
of which she was ignorant." 

In the case of The People v. Bamsiby, 32 N. T. 532, Judge 
Porter concedes the point (practically) that stratagem and fraud 
supplies the place of force where the party confides in the good 
faith of the representations of a medical man. 

2. The same principle has been repeatedly asserted, where the 
fraud has been practised upon married women, under circum- 
stances leading them to suppose it was the act of the husband. 
People v. Metcalf, 1 Wheel; C. C. 378 ; State v. Shephard, 7 
Conn. 54. The same principle was also held by Thompson, C. J. 

See Wharton, A. C. L., § 1144. 

By the Court, Gilbert, J. — The plaintiff in error has been con- 
victed of the crime of rape, and is now imprisoned in the state's 
prison under a sentence upon that conviction. The case is before 
us upon a bill of exceptions. 

The plaintiff in error is a physician. The prosecutrix is a single 
woman, thirty years of age. The commission of the offence rests 
upon her testimony alone. Her evidence briefly stated is, that the 
plaintiff in error, while attending her in a professional capacity, 
told her that she had a disease of the womb, and that a physical 
examination was necessary ; that she submitted with much reluc- 
tance ; that he had carnal connection with her on two occasions 
while professing to be making such examination ; that this oc- 
curred in the parlor of her brother's house, in the daytime, while 
the wife of her brother was in an adjoining room ; that she made 
no outcry, — that she believed that while the plaintiff in error was 
doing these acts, he was making a medical examination in the 
usual way, and that she made no revelation of these occurrences 
until after she had been told that she was pregnant. 

No one, we think, would seriously contend, that such a state- 
ment, made by a female of mature age, and possessing any intel- 
lectual capacity, ought to be allowed to become the basis of judi- 
cial action. The effort of the prosecution, therefore, was to show 
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that the mental condition of the prosecutrix was such as to render 
her testimony credible. This effort failed. 

The only testimony on this point came from Dr. Stickney, who 
had known her twenty years. He testified that " she is not 
an imbecile, but not a smart or strong-minded girl." Further 
comment on the facts is unnecessary. 

The court among other points charged the jury as follows : " As 
to the degree of force used in a case like this, where resistance is 
not made by reason of a representation leading the female to 
believe that sexual penetration of her body is necessary for her 
recovery from disease, the force used in ordinary sexual inter- 
course is sufficient to constitute a rape." An exception was taken 
to this part of the charge. The prisoner's counsel requested the 
court to charge several propositions, presenting the point that the 
force requisite to constitute the crime of rape had not been proved, 
and also this proposition, namely, that "even if the defendant had 
accomplished his alleged purpose by fraud, without intending to 
use force, then such fraud does not constitute rape, unless the 
evidence shows that the defendant intended to use force if the 
fraud failed ;" but the court refused to modify the charge, and the 
prisoner's counsel excepted. 

We are of opinion that the proposition quoted from the charge 
is erroneous. No authority has been cited sustaining such a pro- 
position. The remark of Mr. Wharton in his Treatise, § 1144, 
cannot be regarded as having the sanction of his learning and 
ability. It rests upon no other foundation than a note of the 
reporter in 1 Wheel. Or. Oa. 381, which states a mere rumor of 
a decision by Mr. J. Thompson. Loose statements of that kind 
are entitled to no consideration whatever. Principles contrary to 
those laid down by the court below have been frequently asserted. 
See authorities cited in Roscoe's Cr. Bv. 6th ed. 278, 806 ; see 
also People v. Bransby, 32 N. Y. 525 ; 2 Bishop Cr. L., § 1078, 
§ 1080. 

We are also of opinion that the proposition contained in the 
request of prisoner's counsel, which we have quoted, was in seve- 
ral aspects of the case correct, and that the jury should have been 
instructed accordingly : Rex v. Jaekson, 1 R. & R. 487 ; Begina 
v. Clarke, 29 Eng. L. & Eq. 542 ; Commonwealth v. Field, 4 
Leigh 648 ; Roscoe's Cr. Ev. 806 ; 2 R. S. 636, § 22. 

The judgment, therefore, must be reversed, and as the evidence 
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makes out no offence against the prisoner, he is absolutely dis- 
charged : 2R.S. 741, § 24, 4th ed. ; 3 R. S. 1025, § 26, 5th ed. 



In The People v. Cornwell, 5 Am. 
Law Register N. S. 339, a very care- 
fully considered case which appears to 
have escaped the notice of counsel in 
the foregoing case, Justice Cooley, of 
the Supreme Court of Michigan, after a 
review of the cases in England and 
America, says " these cases clearly im- 
ply that the same circumstances must 
exist to constitute rape in the case of an 
idiotic or insane woman as where the 
woman is of sound mind. The word 
will, as employed in denning the crime 
of rape, is not construed as implying 
the faculty of mind by which an intelli- 
gent choice is made between objects ; 
but rather as synonymous with inclina- 
tion or desire ; and in that sense it is 
used with propriety in reference to per- 
sons of unsound mind. We are aware 
of no adjudged case which will justify 
us in construing the words ' against her 
will' as equivalent in meaning to ' with- 
out her intelligent assent,' nor do we 
think that sound reason will sanction 
it." 

This view substantially agrees with 
the latest and most authoritative expo- 
sition of the law in England. In Re- 
gina v. Charles Fletcher, Law Reports 
1 Crown Cases Res. 39, there was no 
evidence as to the circumstances under 
which the connection took place. The 
fact however was admitted and the de- 
fence was consent. The girl was an 
idiot with one side and one foot para- 
lyzed. The defendant was convicted, 
and the judge reserved the question 
whether he should have allowed the 
case to go to the jury, as there was no 
evidence but the fact of the connection 
and the imbecile state of the girl's mind. 
In delivering the judgment, Pollock, 



C. B., says : " No evidence was given 
on behalf of the Crown that what was 
done to the girl was against her will or 
without her consent. We are all of 
opinion that some evidence of that kind 
ought to have been given, and that in 
its absence there was no case to go to 
the jury. For myself I may add that 
in my opinion the act which makes the 
carnal knowledge of a girl of tender 
years penal throws some light upon this 
case. A girl of tender years is inca- 
pable of consenting ; and therefore if 
mere incapacity to consent were suffi- 
cient to constitute the crime of rape, 
that part of the act would have been 
unnecessary." The conviction was ac- 
cordingly quashed. 

We may therefore take the language 
of Lord Campbell, in Regina v. Richard 
Fletcher, 28 Law Journal Rep. M. C 85, 
that " to constitute rape it is not neces- 
sary that the connection with the woman 
should be against her will, it is sufficient 
if it be without her consent," to mean 
without her willingness or desire, whe- 
ther that willingness be the result of 
mere animal passion or the exercise of 
an intelligent volition. 

Whether fraud in any case will be 
equivalent to force, or in other words, 
whether where consent is procured by 
fraud the consent shall be held void, 
and the degree of force requisite in 
having the intercourse shall be held 
sufficient to constitute rape, is a ques- 
tion upon which the authorities are not 
entirely agreed, either in England or 
America. The principal cases in both 
countries are cited in the foregoing case 
and in People v. Cornwell, 5 Am. Law 
Reg. N. S. 339. 

J. T. M. 



